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All persons are by nature free and independent, and have certain natural and unalienable rights, among which are those of 
enjoying and defending life and liberty, of acquiring, possessing, and protecting property, and ofpursuing and obtaining safety 
and happiness. — Article 1, Section 1, New Jersey State Constitution 

- 


A Critical Guide to the Second 
Amendment, Part II 
The Militia and the People 

By Glenn Harlan Reynolds 

One modern Second 
Amendment critic, Dennis Henigan of 
the Center to Prevent Handgun 
Violence, describes what I call the 
"Standard Model" as the "insurrectionist 
theory" of the Second Amendment. 
[The Standard model is based on the 
text of the Second Amendment and its 
historical underpinnings.] According to 
Henigan, it is absurd to believe that the 
Framers intended to include a right of 
revolution in the Constitution. 

Henigan's argument suffers 
from a number of problems, not least of 
which is that in fact the Framers did 
seem to believe in just such a right. 
Aside from the passages quoted above 
[quotes by Tench Coxe, James 
Madison, Thomas Jefferson, Joseph 
Story and Thomas Cooley; see NJM 
Newsletter, March, 2006], the 1794 
Tennessee Constitution, which was 
adopted just after the adoption of the 
Bill of Rights and which Thomas 
Jefferson is said to have described as 
"the least imperfect and most 
republican of the state constitutions," 
contains an explicit recognition of the 
right-and in fact the duty-of citizens to 
rebel against a tyrannical government. 
Article I, Section 1 of the Tennessee 
Constitution provides: 

That all power is inherent in 
the people, and all free governments 
are founded on their authority, and 
instituted for their peace, safety, and 
happiness; for the advancement of 
those ends they have at all times, an 
unalienable and indefeasible right to 
alter, reform, or abolish the 
government in such manner as they 
may think proper. 


Article I, Section 2 provides: 

That government being 
instituted for the common benefit, 
the doctrine of non-resistance 
against arbitrary power and 
oppression is absurd, slavish, and 
destructive of the good and 
happiness of mankind. 

more explicit endorsement 
of an "insurrectionist theory" than 
this. Nor is Tennessee the only state 
whose constitution dates from the 
period of the Framing and contains 
such a provision. And, of course, the 
Declaration of Independence states 
the same theory: 

We hold these Truths to be 
self-evident, that all Men are created 
equal, that they are endowed by their 
Creator with certain unalienable Rights, 
that among these are Life, Liberty and 
the Pursuit of Happiness.-That to 
secure these Rights, Governments are 
instituted among Men, deriving their 
just Powers from the Consent of the 
Governed,-that whenever any Form 
of Government becomes destructive 
of these ends, it is the Right of the 
People to alter or to abolish it, and to 
institute new Government, laying its 
foundation on such principles and 
organizing its powers in such form, as 
to them shall seem most likely to effect 
their Safety and Happiness. (Para. 2, 
1776) 

So the argument that a 
constitutional right of revolt was 
unthinkable or absurd to the Framers 
contradicts some rather obvious 
historical evidence to the contrary. That 
should come as no surprise, really, 
when we remember that the Framers 
were, after all, revolutionaries 
themselves. 

Nonetheless, there is that 
troubling language about the "well 
regulated militia." The Second 


Amendment does contain a preamble 
of sorts, and although there seems little 
enthusiasm for paying attention to the 
Preamble to the Constitution itself, 
criticism of arguments in favor of a 
personal right to bear arms always 
seems to turn on that point. The 
argument is that because the Second 
Amendment opens with the words, "A 
well regulated Militia, being necessary 
to the security of a free State," it must 
therefore not protect a right that can be 
asserted by individuals. Standard 
Model scholars disagree. Once again, 
we will look first at the text, then at the 
historical circumstances surrounding it. 

First, as William Van Alstyne 
points out, the "right of the people" 
described in the Second Amendment is 
"to keep and bear arms," not to belong 
to a militia. 

Rather, the Second 
Amendment adheres to the guarantee 
of the right of the people to keep and 
bear arms as the predicate for the other 
provision to which it speaks, i.e., the 
provision respecting a militia, as distinct 
from a standing army separately 
subject to congressional control.... In 
relating these propositions within one 
amendment, moreover, it does not 
disparage, much less does it 
subordinate, "the right of the people to 
keep and bear arms." To the contrary, it 
expressly embraces that right and 
indeed it erects the very scaffolding of 
a free state upon that guarantee. It 
derives its definition of a well-regulated 
militia in just this way for a "free State": 
The militia to be well-regulated is a 
militia to be drawn from just such 
people (i.e., people with a right to keep 
and bear arms) rather than from some 
other source (i.e., from people without 
rights to keep and bear arms)." 











unalienable Right to Due Process 
guaranteed by the 5 th and 14 th 
Amendments, the court soundly 
rejected the government’s pleading. 

Writing for the three-judge 
panel, Judge Straub wrote, in part: 
“...The government has moved to 
amend our per curiam opinion, reported 
at Schulz v. IRS. 395 F.3d 463 (2 nd Cir. 
2005) (“ Schulz /”)... Having considered 
the arguments of the parties, we grant 
the petition to rehear for only the limited 
purpose and to the extent necessary to 
clarify our prior opinion and hold that: 
1) absent an effort to seek enforcement 
through a federal court, IRS 
summonses “to appear, to testify, or to 
produce books, papers, records, or 
other data,” 26 U.S.C. Section 7604, 
issued “under the internal revenue law, 
“ id., apply no force to the target, and 
no punitive consequences can befall a 
summoned party who refuses, ignores, 
or otherwise does not comply with an 
IRS summons until that summons is 
backed by a federal court order; 2) if 
the IRS seeks enforcement of a 
summons through the federal courts, 
those subject to the proposed order 
must be given a reasonable opportunity 
to contest the government’s request; 3) 
if a federal court grants a government 
request for an order of enforcement 
then any individual subject to that order 
must be given a reasonable opportunity 
to comply and cannot be held in 
contempt or subjected to indictment 
under 26 U.S.C. section 7210 for 
refusing to comply with the original, 
unenforced IRS summons, no matter 
the taxpayer’s reasons or lack of 
reasons for so refusing.” [page 3]. 

Soundly rejecting the 
government’s view of Congress’s tax 
enforcement scheme as “Draconian,” 
the Court said: “...the government 
appears to argue alternatively, or in 
combination, that: 1) the government 
may use the federal courts to punish 
taxpayers who disobey an IRS 
summons even if the summons is 
never enforced by court order; 2) if an 
IRS summons is enforced by a court 
order, the court may punish 
disobedience of the IRS summons 
before providing the taxpayer an 
opportunity to comply with the court’s 
order; or 3) if an IRS summons is 
enforced by a court order, the court 
may punish disobedience of the IRS 
summons even if the taxpayer complies 
with the court’s order. In our view, 
expressed in Schulz I, none of these 
proposals is consistent with the 
comprehensive tax-enforcement 

scheme in which 26 U.S.C. sections 
7210, 7604(a) and 7604(b) are 

situated, constitutional due process, or 


the relevant precedents of this Court 
and the United States Supreme 
Court..." [ page 5]. 

Trumpeting the primary role of 
the Judiciary of protecting the People 
from unconstitutional acts of the other 
two branches of the government, the 
Court went on to say: "...the IRS 
summons is administratively issued but 
its enforcement is only by federal court 
authority in an adversary proceeding 
affording the opportunity for challenge 
and complete protection to the 
witness.” [page 9] (emphasis in the 
original). 

Most significantly, the Court 
held, relying on a 1920 decision by the 
United States Supreme Court, that the 
principles of due process apply to all 
administrative orders. We take that to 
mean the Court’s order applies not only 
to IRS first party summonses, but also 
to IRS third party summonses, and to 
IRS levies and liens. 

In what may be the most 
significant sentence in the 13-page 
decision, the court stated: "The rule of 
due process upon which we relied in 
Schulz I, and upon which we rely now, 
can be stated thus; any legislative 
scheme that denies subjects an 
opportunity to seek judicial review of 
administrative orders except by 
refusing to comply, and so put 
themselves in immediate jeopardy of 
possible penalties ‘so heavy as to 
prohibit resort to that remedy,’ 
Oklahoma Operating Co. v. Love, 252 
U.S. 331, 333 (1920), runs afoul of the 
due process requirements of the Fifth 
and Fourteenth Amendments." [Page 
10 ], 

Although the objects in 
contention in Schulz were IRS 
administrative summonses, it is 
unavoidable that the Due Process 
issues raised and articulated by the 
Court in Schulz have direct implication 
for all forms of routine IRS 
administrative process including liens, 
levies and seizures. This decision 
reiterates those constitutional 
principles. 

The Court's reaffirmation of 
Schulz I is clear: any legislative 
scheme that forces a taxpayer to make 
a “Hobson's choice” between either 
capitulating to an IRS administrative 
demand, or risk bearing the pains of 
IRS's wrath if she refuses to comply -- 
without access to judicial review , 
violates the Constitution. 

- We the People, July 4, 2005 

Police Tactics Uncovered by 
Lawsuit 


In five internal reports made 
public as part of a lawsuit, New York 
City police commanders candidly 
discuss how in 2002 they used 
"proactive arrests," covert surveillance 
and psychological tactics at political 
demonstrations, and recommend that 
those approaches be employed at 
future gatherings. 

Among the most effective 
strategies, one police captain wrote, 
was the seizure of demonstrators on 
who were described as "obviously 
potential rioters.” 

The reports also made clear 
what the police have yet to discuss 
publicly: the use of undercover officers 
to infiltrate political gatherings and 
monitor behavior. 

A draft report from the 
department's Disorder Control Unit 
recommended the resumption of a 
covert tactic disavowed by the city and 
the federal government 30 years ago: 
"Utilize undercover officers to distribute 
misinformation within the crowds." 

Asked about the proposal, 
police spokesman Paul J. Browne said 
"The N.Y.P.D. does not use police 
officers in any capacity to distribute 
misinformation.” 

Browne also said that the 
"proactive" arrests referred to in the 
report - numbering about 30 - involved 
protesters with pipes and masks who 
he said presented an obvious threat. 

In another report, a police 
inspector praised the "staging of 
massive amounts" of armored vehicles, 
prisoner wagons and jail buses in the 
view of the demonstrators, writing that 
the sight "would cause them to be 
alarmed.” 

During the 2002 World 
Economic Forum security was 
extremely tight around Midtown 
Manhattan, where the delegates were 
meeting at the Waldorf-Astoria. 
Demonstrators were kept blocks from 
the hotel. 

The documents were made 
public, over the objections of the city, 
by a federal magistrate, Gabriel W. 
Gorenstein, who said the excerpts went 
to the heart of a lawsuit brought by 16 
people who were arrested at an animal 
rights demonstration during the 
economic forum. The police said they 
were blocking the sidewalk and had 
refused to obey an order to disperse; 
the demonstrators said no one told 
them to move. 

Many of the issues in the 
animal rights case, which challenge 
broad police tactics and arrest 
strategies, resonate in well over a 
hundred other lawsuits brought against 
the city by demonstrators who were 




arrested at war protests, bicycle rallies 
and during the Republican National 
Convention. 

Daniel M. Perez, the lawyer 
representing the animal rights 
demonstrators, argued that the police 
tactics "punish, control and curtail the 
lawful exercise of First Amendment 
activities." The Police Department and 
the city have said that preserving public 
order is essential to protecting the civil 
rights of demonstrators and 
bystanders. 

Perez maintains that the 
police documents, taken together, 
show a policy of pre-emptive arrests. 
The draft police report discussed how 
early arrests could shape future events. 
"The arrests set a 'tone' with the 
demonstrators and their possible plans 
at other demonstrations," the report 
stated. 

The same tactic is cited in a 
report signed by Capt. Robert L. 
Bonifaci, commander of the Queens 
North Task Force. Bonifaci wrote, "It 
should be noted that a large part of the 
success in policing the major 
demonstration on Saturday, Feb. 2, 
2002, was due in part to the proactive 
arrest policy that was instituted at the 
start of the march, and directed toward 
demonstrators who were obviously 
potential rioters." 

About 30 people were 
arrested there, and virtually all their 
cases are now sealed, indicating that 
the charges were either dismissed by 
prosecutors or dropped after six 
months without further incident. 

Capt. Timothy Hardiman also 
noted what he saw as the helpful 
presence of city corrections buses, 
which are used to transport prisoners 
and have reinforced windows, 
protected by metal grids. 

"It was useful to have buses 
with corrections officers on hand," 
Hardiman wrote. "They also had a 
powerful psychological effect." 

Browne said the main reason 
buses were on hand was to quickly 
move prisoners from an arrest scene. 

However, the draft report 
stated that the emphasis on quickly 
moving prisoners had not been helpful. 
"This hastened the process adding to 
the confusion and increasing the 
potential for mistakes to be made," the 
report stated. 

Perez said the show of force 
sent a deliberate warning to people 
expressing their opinions. "The 
message is, if you turn out, be 
prepared to be arrested, be prepared to 
be sent away for a long time," he said. 
"It sounds like something from a battle 
zone." 


The reports, heavily edited at 
the request of the city, also discuss the 
use of undercover officers at the 
protests. Hardiman wrote that "the use 
of under covers from narcotics provided 
useful information." And on Inspector 
Shortell's list of positive aspects of the 
strategy, he listed "the use of 
undercover personnel in the ranks of 
the protesters." 

The power of the police to 
secretly monitor political gatherings 
was tightly controlled by a federal court 
between 1985 and early 2003, the 
result of a lawsuit by political activists 
from the 1960's who charged that 
police undercover officers had 
disrupted their ability to express their 
opinions. Many of the restrictions from 
that case, known as Handschu, were 
eased at the request of the city in 2003. 

The proposal to use 
undercover officers to spread 
misinformation - which the Police 
Department says was not adopted - 
recalled the origins of the Handschu 
lawsuit, which was based in part on the 
actions of undercover agents and 
officers who instigated trouble and 
spread lies among a group of military 
veterans who opposed the Vietnam 
War. 

— New York Times, Mar. 17, 2006 

Grieving Mother Responds to 
Congressman’s Attack 

Congressman Jack Kingston, 

How dare you psychoanalyze 
me and call me a "nutcase!" How dare 
you call me a beatnik and lie about me 
in your blog [CongressDailyAM March 
31,2006], 

First of all, April 4th, 2006, will 
be the 2nd anniversary of my son's 
death. Casey Austin Sheehan was a 
man filled with integrity and courage. 
He was a hero who never backed down 
from the right thing his entire life. He 
was an amazing person who did not 
hide when his commander in chief sent 
him to a war based on lies even when 
he knew they were lies.... 

I am not a nutcase and I am 
not an unpatriotic war criminal like you 
and others who still support the most 
failed presidency in the history of our 
country. 

What I am is a devastated, 
broken-hearted mother who will mourn 
the needless death of my son for the 
rest of my life. I just want the killing to 
stop before there are any more 
American or Iraqi Casey and Cindy 
Sheehans. 

Peace soon, 

Cindy Sheehan 


Ed.: with heartfelt respect, Ms. 
Sheehan, we wonder what would be 
the result if misguided heroes like your 
dear dead son refused to obey 
unconstitutional orders (to fight 
undeclared wars). Should that happen 
would not the mothers of the 55,000 
soldiers killed in Vietnam and the 2,000 
killed in Iraq be spared their unbearable 
grief, particularly the gnawing grief 
some mothers bear for knowing their 
son died in vain. Is there not a 
fundamental lesson here, one that our 
forefathers tried to bequeath us, one 
that we have utterly forgotten over the 
past 50 years or so? 

Dereliction of Duty, Part II 

Dereliction of Duty: Johnson , 
McNamara, the Joint Chiefs of Staff 
and the Lies That Led to Vietnam by 
H.R. McMasterwas published in 1997. 

Nine years later and it’s just a 
matter of changing names and country. 

Gen. Eric Shinseki, former 
Army chief of staff, alone among the 
top brass, warned Congress in 2003 
that occupying Iraq would require 
"several hundred thousand troops." 
Defense Secretary Donald Rumsfeld 
and his deputy, Paul Wolfowitz, 
rewarded Shinseki by publicly 
castigating and shunning him. 
Wolfowitz is now the head of the World 
Bank, the same job McNamara held 
after he left the Department of Defense 
during the Vietnam war. 

Some critics have argued that 
Shinseki should have banged on the 
table, pushed harder to stop Rumsfeld 
from going into Iraq with too few troops. 
How does Shinseki respond? "Probably 
that's fair. Not my style," said the old 
soldier, who nearly lost a foot in combat 
in Vietnam. 

The retired four-star general 
appeared to be torn between his strong 
sense of duty and an uneasy 
conscience. 

In 1997, Army Gen. Hugh 
Shelton, then chairman of the Joint 
Chiefs of Staff, assigned the top brass 
to read Dereliction of Duty, a classic 
study accusing Vietnam-era generals of 
failing to stand up to their civilian 
bosses. 

Somehow, the lesson did not 
sink in. Before the Iraq invasion, the 
senior military did not force a 
discussion of what to do after the war 
was won. Only now are the retired 
generals coming forth to demand 
Rumsfeld’s resignation. 

The Revolt of the Retired 
Generals has created considerable 
discomfort in the E-Ring of the 
Pentagon and at the White House. 




Retired Marine Gen. Anthony Zinni 
wrote an op-ed calling the secretary of 
Defense "incompetent strategically, 
operationally, and tactically." But their 
criticisms are probably best understood 
as "the first salvos in the war over 'Who 
Lost Iraq'," says Douglas Macgregor, a 
retired U.S. Army colonel whose book 
Breaking the Phalanx was influential in 
inspiring the military's blitzkrieg assault 
on Baghdad. "Yes, Rumsfeld should 
go," says Macgregor. "But a lot of the 
generals should be fired, too. They 
share the blame for the mess we are 
in." 

Rumsfeld is the chief villain of 
Cobra II, by retired Marine Corps Gen. 
Bernard Trainor and New York Times 
reporter Michael Gordon. Rumsfeld is 
shown badgering the reluctant but 
mostly quiescent generals into 
attacking with as few troops as 
possible. 

Cobra II, plus talk-show 
comments from Zinni, the former chief 
of CENTCOM who was promoting his 
own book, The Battle for Peace, 
appear to have encouraged retired 
generals to attack Rumsfeld. 

One of the most powerful 
indictments came from Marine Lt. Gen. 
Gregory Newbold, who was chief of 
operations for the Joint Staff during the 
early planning of the Iraq invasion. 
Newbold declared, "I now regret that I 
did not more openly challenge those 
who were determined to invade a 
country whose actions were peripheral 
to the real threat-AI Qaeda.” 

Ed.: Wouldn’t real patriots 

speak out before they retired, before 
their pensions were secure? Someone 
said generals are willing to sacrifice 
their lives for their country but not their 
careers, which is baloney. When’s the 
last time a general officer died in 
battle? So it’s their careers they’re 
protecting. We wonder, have any of 
them ever read the Constitution? And 
if they had would they know that 
Congressional resolutions allowing the 
president go to war are illegal? Or 
deep down do the generals look the 
other way, reasoning, hey, it’s the only 
war we got? 

Ed.: Were the founders right: 
Beware of standing armies, or what? 

Learning Nothing from 
History 

Presidents and politicians may 
worry about losing face, or losing votes, 
or losing their legacy; it is time to think 
about young Americans and innocent 
civilians who are losing their lives. 

- Senator John Kerry on Iraq 


Boston - Saturday was the 
35th anniversary of John Kerry's 
appearance as a young Vietnam 
veteran before the Senate Foreign 
Relations Committee, where he called 
for an end to the war in Vietnam and 
famously inquired: "How do you ask a 
man to be the last man to die for a 
mistake?" 

In his speech Sen. Kerry, who 
voted to authorize the use of force in 
Iraq, gave the impression of a man who 
had found a voice he'd been seeking 
through trial and error for a long time, 
perhaps since that springtime day in 
Richard Nixon's Washington in 1971. 

"I believed then," he said, "just 
as I believe now, that the best way to 
support the troops is to oppose a 
course that squanders their lives, 
dishonors their sacrifice and disserves 
our people and our principles." 

He described the war as 
"rooted in deceit and justified by 
continuing deception." And in a 
comparison with Vietnam, he said it is 
time now to get past "the blindness and 
cynicism" of political leaders who would 
continue to send "brave young 
Americans to be killed or maimed" in a 
war that the country had come to 
realize was a mistake. 

— New York Times, April 24, 2006 

Ed.: anyone want to wager 
that now that “political leader” Kerry 
has “found his voice” he will take 
responsibility and resign from the 
Senate? 

Rev. Moon's Conjugal 
Visitations 

By John Gorenfeld 

Reverend Sun Myung Moon, 
owner of the conservative Washington 
Times, is also a self-proclaimed 
Messiah. Moon's warning to America is 
that we must have sex the way he 
entreats us, in the positions he has 
designated, or else forfeit our "love 
organs," as he dubs them, to the dark 
lord Satan. 

"After the act of love," read the 
instructions from the Rev. Moon's 
Family Federation, "both spouses 
should wipe their sexual areas with the 
Holy Handkerchief. Hang the 
handkerchiefs] to dry naturally and 
keep them eternally. They must be kept 
individually labeled and should never 
be laundered and mixed up." 

Rev. Moon is the last man 
most Americans would associate with 
Republican power circles, but is in his 
own secretive way as important a figure 
in the Christian Right as Jerry Falwell, 
who's still in business thanks to a $3.5 
million bailout from Moon in 1995, or 


Tim LaHaye of the Council for National 
Policy, who took money to serve on the 
board of a group rehabilitating Moon's 
image, and once wrote a letter 
addressing Moon as "the Master." 

Moon also controls United 
Press International, one of the world's 
largest wire news services. In addition 
to having a hand in the creation of 
modern-day Christian Right politics, 
Moon has given huge sums to Richard 
Viguerie, the "founding funder" of the 
Reagan revolution; Terry Dolan, the 
pioneer of the "liberal bias" attack; and 
George W. Bush, who received 
$250,000 from Moon in 2004. 

By 1989, US News & World 
Report was reporting Moon had built "a 
network of affiliated organizations and 
connections in almost every 
conservative organization in 
Washington, including the Heritage 
Foundation," but that "conservatives ... 
fear repercussions if they expose the 
church's role." In 2004, a veteran 
Christian Right lobbyist, Gary Jarmin, 
arranged to have Moon coronated the 
"King of Peace" in a kitschy ceremony 
on Capitol Hill in which he wore a 
glittering crown and royal robes. 

In the interest of healthy public 
discourse, it bears upon us to consider 
the philosophy fueling Moon, who has 
long acted on his professed longing to 
see gays and "free sex" banished from 
America. 

There is, as Moon sees it, a 
profound sex crisis in America. "Satan," 
the Times publisher said in 2004, "is 
clinging to our sexual organs." Women 
are a "line of prostitutes," who should 
be punished for selfishness. "The 
concave organ [vagina] should be 
sealed with concrete." Men don't get off 
any easier. Keep pliers in your pocket, 
he says, "and when you go to the 
bathroom, once a day, pinch your love 
organ. Cut the skin a little bit as a 
warning." 

"By 2004, we have to reach 
the level of Jesus occupying Rome," he 
said in 2001, speaking of his American 
ambitions. "Invite me as master and 
owner, or it all will fade away and be 
broken. The Capitol Hill, the UN - I 
should be the king." 

— Excerpt from AlterNet.org, 
April 17, 2006, bemoaning federal 
grants to religious groups 

The Newest Supreme 

Judge Samuel Alito, who sat 
on the third circuit U.S. court of appeals 
for 15 years, is the newest Supreme 
Court justice. Alito was confirmed 
despite his alleged rightwing agenda, in 
particular a 1996 dissent in which he 




argued that a federal ban on the 
possession of machineguns was 
unconstitutional. The lone dissenter, 
he found that the machinegun ban 
exceeded the power of Congress to 
regulate interstate commerce. The 
scope of Congress’ power to regulate 
commerce has been highly 
controversial in recent years, with 
liberals arguing that Congress should 
have broad powers to enact laws on 
issues that only touch tangentially on 
commerce - such as violence against 
women - while conservatives generally 
support a more limited power. 

Simon Lazarus, a Democratic 
lawyer, says the ruling was so radical 
that it threatens “60 or 70 years of 
legislation”, which is based on a broad 
reading of the commerce power. 

But Mark Levy, a member of 
the Clinton administration and a 
classmate of Alito, says Alito was 
taking seriously a Supreme Court 
precedent from the previous year, in 
which the court overturned as 
unconstitutional a federal law banning 
gun possession near schools. 

Roger Pilon, of the libertarian 
Cato Institute, says the problem is not 
that Alito tried to apply Supreme Court 
precedent - which appeals court 
judges are meant to do - but that the 
other judges did not. Alito’s ruling in 
the case - whether right or wrong - 
was “well within the bounds of 
accepted judicial decision-making,” 
says Levy, a Supreme Court expert at 
the law firm Kilpatrick Stockton. 

But the most serious 
questions about Alito have been raised 
not by his court rulings but a 1985 job 
application in which he made clear his 
strong opposition to abortion, and a 
2000 speech in which he espoused a 
view of the constitution that would give 
the White House almost unlimited 
power in the “war on terror.” 

-- Financial Times, Jan. 9, 2006 

“Subsidy” Trumps Free 
Speech: Supremes 

A group of 56 Ohio clergy 
members contends that two churches 
have gone too far in supporting a 


Republican candidate for governor. 

Two complaints filed with the 
Internal Revenue Service say that the 
Columbus area churches violated their 
tax-exempt status by pushing the 
candidacy of J. Kenneth Blackwell, who 
is the favored candidate of Ohio's 
religious right. 

Earlier this year, IRS 
Commissioner Mark W. Everson told a 
Cleveland audience that nearly 75 
percent of 82 investigations in 2004 
resulted in a finding that churches or 
charities had engaged in prohibited 
political behavior (emphasis added). 

A dozen of those cases 
involved religious leaders who used the 
pulpit to endorse or oppose a 
candidate. 

Rev. Russell Johnson, 

chairman of the Ohio Restoration 
Project, said at a recent news 
conference, "There's still freedom of 
speech in this country and it should 
apply to Christians, as well." 

Among the project's objectives 
is to recruit "Patriot Pastors" to become 
politically active in their counties and 
their congressional districts, according 
to the organization's Web site. 

The January complaint 
seeking an IRS investigation - signed 
by 31 Christian and Jewish clergy 
members - charged that the churches 
and their affiliates improperly allowed 
Republican organizations to use their 
facilities and illegally promoted the 
candidacy of Blackwell. 

An April complaint, signed by 
56 clergy members, said that Blackwell 
appeared more than two dozen times 
at meetings and rallies held by the 
churches, their leaders or affiliates. 
Other candidates were not invited or 
did not attend, according to the 
complaint. 

IRS rules specify that charities 
that are granted a tax exemption 
because they serve the public may not 
"participate in or intervene in . . . any 
political campaign on behalf of (or in 
opposition to) any candidate for public 
office." 

Enforcement does not infringe 
on First Amendment rights to free 
speech, the Supreme Court has ruled, 


because the issue is not whether an 
organization's members can speak 
freely, but whether the government will 
subsidize its activities through a tax 
exemption. 

-- Washington Post, April 25, 2006 

Ed.: “Congress shall make no 
law respecting an establishment of 
religion, or prohibiting the free exercise 
thereof; or abridging the freedom of 
speech...”. (First Amendment). But 
IRS rules and a Supreme Court ruling 
can. Interesting, no? 

The U.N. Tries Again on 
Human Rights 

United Nations - The United 
States said it would not seek a seat on 
the U.N. Human Rights Council. 

Sean McCormack, the State 
Department spokesman, said the U.S. 
would sit out the first election for the 
council but would support other 
countries with strong human rights 
records and would probably run for a 
seat next year. 

The council replaces the 
Human Rights Commission, which had 
been widely discredited for allowing 
notorious rights abusers like Sudan and 
Zimbabwe on the panel. 

The election of 47 members is 
scheduled for May 9. As of Thursday, 
40 countries, including China, Cuba 
and Iran, had formally signed up to run. 

Although it voted against the 
council, saying that the new 
membership requirements still would 
not do enough to keep major human 
rights violators out, the U.S. had 
agreed to help finance the panel and 
pledged to support it. 

Among the Republican critics 
who had counseled joining the panel 
were Sen. Norm Coleman (MN), who 
has frequently called for Secretary 
General Kofi Annan to quit; Sen. 
Richard Lugar (IN), the Foreign 
Relations Committee chairman; and 
Rep. Henry J. Hyde (IL), who is 
sponsor of a bill that would withhold 
U.S. dues from the United Nations. 

-- New York Times, April 7, 2006 
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